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LETTER FROM EDITOR-IN-CHIEF
RANDY WOOD
When I l eft my job this last summer, I asked some young
associates at my firm, "What advice do you have for me as 1
finish my 3L year?" The responses I received ranged from
"Just relax; take a deep breath and chill out for once to
"Try taking pre-trial advocacy, because it is a class I reall\
wish I had taken." Yet among all the responses received,
the most helpful was, "If your 3L year isn t f un, you re doing
something wrong."
As I am sure is the case for many of you, my 3L year
has not been "easy." Although some associates promised
that they "never watched so much TV as they did during
their 3L year," that sadly has not been the case for me. Even
though I have a lighter load with classes and finals this year,
I feel as though my classes, extracurrciulars, and personal life
somehow got busier this year. Amidst the craziness that is
3L fife the MPRE, job searching, bar applications, getting
ready to finish school, trading away your soul for a diploma
ceremony ticket—I am proud to say that during my last year
here, I most definitely had fun!!
Although I ended up dropping "Pre-Trial Advocacy"
(I just couldn't hack that intense of a class dunng my last
semester), my involvement with various groups on campus
has made my 3L year the fun that it was. Of course, I have
loved my law school curriculum, classes, and discussions, but
as I reflect back on what has made my law school experience
amazing, it has been the people—those I've met, studied wifh,
commiserated with, laughed with, and worked with. And
yes, I just ended that sentence with a preposition, and started
this sentence with "and. haha ©
One of the most enjoyable parts of my 3L year has been
my time working as the Secfion 45 Dean's Fellow. My ten lLs
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are like my children: I love them all, and I am so proud of
each and every one of them. Working with great people, like
the Volume 46 Editors of The George Washing ton International
Law Review, and Matt Dillard at GW Admissions to plan the
2013 and 2014 Preview Days, are the amazing experiences
that shaped me as a person and taught me the real value of
hard work. Laboring alongside others like Nicole lyrell, Dan
Tarvin, and Melissa Milchman has taught me the true meaning
of teamwork, a skill I know will help me in my legal career.
Witnessing the small acts of kindness between students in
the hall, overhearing bizarre conversations, and laughing at
the political banter between students on Facebook have been
the small things that have made me sigh, shrug, and smile,
but nevertheless that have helped me get through each day.
But mostly, it has been the thousands of discussions and
hours of venting with best fnends Jerry Stenquist, Fle\in
Ahlstrom, Steve Glauser, and many others that ultimately
helped me get through tough weeks. And most importantly,
I am grateful for the calming influence of my wife Annalee
and other loved ones who have been there to hug me,
whether it while I broke down in tears submitting my 1L
appellate bnef, or while I jumped for joy after receiving good
news of my summer job!
Although law school can be a stressful journey, I am
extremely grateful for the people who cheered for me when I
succeeded, and who consoled me after defeats. I hank you to
those who have been by my side rowing when m\ arms were
simply too tired. It is my hope that each of us finds lasting
success in our careers and genuine happiness in our personal
lives. And if I could give you any advice worth mentioning, it
would be this: "If your law school experience isn't fun, you're
doing something wrong." |NB|

Dedicated to my swee t wife An nalee.
Thank you for your patience, dedication, and k indness
these last three years. I will love you always and forever!
www.thenotabene.org
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NEW SBA PRESIDENT
Helen Clemens
Hello! I'm Helen Clemens, and
I'm so excited to serve the student
body as the 2014-15 SBA President.
A few things to know about me: I've
survived a t errifying (not really) lemur
bite, love running on the mall (but
don't do it enough) and I'm terribly
fond of honeybees (but not the yellow
jackets outside on the patio). I'm
looking forward to making the SBA
work for you in the upcoming year,
for it to act as the organization should:
to create a positive environment at
the law school, a place of happy and
healthy students.
I want to see the SBA better
support its student organizations, so
I'm excited to announce that we will
be re-instating the Gavel Club. While this has had a few
different iterations in past years at the law school, this year
it will serve as a forum for student organization leaders. We
plan to share important information from the SBA directly
with organization presidents, to hear the needs of our student
organizations, and for the SBA to be held accountable by
this most important constituency. I look forward to sharing
more details in the upcoming weeks.
To further serve our student organizations and the
student body at large, I plan to implement a new calendar
system on the SBA website. We need to have a central place
to quickly be able to see the many things going on at the law
school in a given week.
Our SBA has been recognized in the past as one of the
best in the nation, and it is this legacy I intend to carry forward
for the 2014-15 school year. The SBA must be administered
with efficiency and transparency, and must work both for our
individual students and the myriad organizations within our
umbrella. In order to realize that goal, I want as much input
from student body as possible. I want to hear your thoughts
and concerns about what is happening in your day to day
life, and how the SBA can help make your experience of
GW Law one that you will recall fondly. So, please email me
(hclemens@law.gwu.edu) with any questions and comments.
This SBA belongs to YOU!! |NB|
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GW LAW STUDENTS SEEK
HEALTH COVERAGE
by Viviana Lowe

For many law students who are older than 26 and no
longer covered by their parent's health care plan, the urgency
to find affordable health insurance has become a real
concern. GW's Hatchet r ecently reported in December of
last year, a flood of students were expected to drop out of
GW's Aetna student health care plan once the Affordable
Health Care Act (ACA) began in January.1 It is not clear
exactly how many students have actually made the switch,
but what is clear, is that health care costs at GW are still on
the rise. Also, changes to GW Financial Aid's approach to
a GW student's "cost of attendance" and new ACA federal
regulations have only made obtaining health insurance more
difficult.
For example, GW's student health insurance plan in
2011 increased by 21% from the previous year, averaging out
to a yearly premium around $1,977.2 However, the yearly
premium for the 2013-2014 academic year is upwards of
$2,700 3—a hike of more than 36% from the previous year.
As costs begin to rise, GW Law students have expressed a
real need for financial aid funds to fill this real discrepancy.
Kristen Tassone, a 29-year-old 1L states, "The cost for health
coverage is so out of touch with how much the school's
insurance is that I have no money for this semester. Health
insurance is outrageously higher than what they show on the
cost of attendance."
Other law students paying for the University's health
coverage have generally commented that the group policy
is more expensive than other private insurance options.
According to a 32-year-old 2L, who requests to remain
anonymous, he obtains health insurance through work at a
much lower costs. Melissa Tuarez, a 26-year-old 1L says she
has private health insurance through United Health Care and
pays only $58 a month. This seems like a great deal when
one compares GW's plan, which costs students well over
$200 a month. Next year, however, private $58 premiums
will likely be a thing of the past. A 29-year-old 3L, who
requests to remain anonymous, notes that his only option
was to choose the GW student plan because he and his wife
could not qualify for any ACA tax subsidies—making the
cheapest comparable Obamacare plan he could find over
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Unfortunately, the adjustment
by Financial Aid will not help
smdents pay for insurance. Due
to new federal regulations, health
insurance will no longer be a part of
the 2014-2015 cost of attendance.4
Law smdents will not be able to draw
loan money for health insurance, and
instead will have to make sure they
budget health insurance out of their
now-shrinking cost of attendance. In
response to this change, Schor from
Financial Aid says that GW Financial
Aid will "provide the opportunity for a
student to increase their cost of attendance
for medical expenses incurred during the
academic period that exceed the budget."
Financial Aid's website states, however,
that "[ujnreimbursed medical expenses,
including prescriptions that exceed the
allowance for medical expenses, may be
considered by a financial aid counselor for
an increase to the cost of attendance and a
subsequent increase to a student's eligibility for
Federal Graduate PLUS Loan funds." 1 hus,
smdents can only submit receipts for services or
prescriptions that they purchased themselves.5
What's the outcome? Looks like smdents
will be flipping the bill for their own health
insurance, the cost of premiums are no longer a
part of the cost of attendance for loan purposes,
and if someone wants to be reimbursed for health
expenses, next year brings more bureaucratic hoops

$600 a month for him and his wife—forcing
both the GW 3L and his graduate student
wife to sign up for their own respective
student health plans at prices over $225 a
month each.
Many students prefer to go through
graduate school uninsured because they simply
cannot afford it. "I have no insurance.. .once
you factor rent and utilities it's too expensive.
They should up the cost of attendance to add
that in," says a 27-year-old 1L, who requests
to remain anonymous.
Indeed, many argue that the real reason
behind the expected drop in graduate
student coverage at GW is not just the
increase in premium price, but also the
large discrepancy between the increase
in costs and what GW Financial
Aid allocates as the cost of "health
care" in a student's overall "cost of
attendance." GW allocated $2,000 as
the cost for health care for the 2013j
14 academic year, but the University s
own university-sponsored health care
plan under Aetna cost $2,734 for
"voluntarily-enrolled students. This
discrepancy begs the question: Why
were GW students not allowed to
pull $2,700 in loans to pay for their
health insurance?
When calculating figures for
GW Student Aid for the 2013-2014
academic year, GW Financial Aid notes that locality
averages" were used, which seems to be a financial figure of
the average of health insurance in the greater Washington,
DC area. According to Meredith Schor, GW Law Financial
Aid Director, the cost of attendance for the 2013-2014
academic year was published prior to any knowledge of the
cost of Aetna's plan. Schor states, however, that students
may request an increase in their insurance allowance for any
cost above $2,000, but for the 2013-2014 academic year only.
In order to address concerns with the cost-of-attendance
debate, GW Financial Aid created a survey last fall semester
that combined questions from the GW Law SBA to find
the average costs a GW law student likely incurs during
the academic year. After consulting students, these groups
agreed that the budget represented average costs for GW
law smdents. From the more than 700 responses, Financial
Aid devised a new "average cost of attendance" for the
upcoming 2014-2015 academic year.
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to jump through in order to get reimbursed. [NB|

[1] Nora Pnnciotti, Under new health care, GW expects to drop off
insurance plan, The Hatchet, December 5, 2013, http://www.
gwhatchet.com/2013/12/05/under-new-health-care-law-gwexpects-students-to-drop-off-insurance-plan/.
[2] Miranda Green, Student health care plan price spikes, The
Hatchet, September 15, 2011, http://www.gwhatchet.
com/2011 /09/15/student-health-care-plan-pnce-spikes/.
[3] 2013-2014 Student Injury and Sickness Insurance Plan, The
George Washington University, https://www.aetnastudenthealth.com/schools/gwu/brochurel314.pdf.
[4] 2014-2014 Standard Cost of Attendance, GW Law, accessed
March 1,2014, http://www.law.gwu.edu/Admissions/financial_aid/Pages/StandardCosto£Attendance.aspx.
[5] Id.
[6] Id.
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On one hand, the
Obama administration
is
facing
incredible
pressure from Congress
to cease aid. If the FAA
and FORPA provisions
have
indeed
been
triggered, then it might
be in the administration's
interest to abide by
Congressional demands,
which
could
bring

AID AND EGYPT:
DOES LAW TRUMP POUCY?
by Warren Bianchi

After what many have called a coup d'etat in Egypt,
President Obama faces a potentially risky shift in foreign
policy with decisive legal considerations.
Section 508 of the Foreign Assistance Act of 1961
(FAA) and Section 7008 of the 2013 Foreign Operations
and Related Programs Appropriations Act (FORPA) ban the
supply of U.S. aid to any country "whose duly elected head of
government is deposed by military coup or decree." In light
of this, the Obama administration has avoided classifying the
Egyptian military's action for fear that the legal trigger would
undermine American influence in Egypt.
Beginning in 1979, an annual average of $2 billion in U.S.
aid helped support Egyptian President Hosni Mubarak and
his West-leaning military until the Arab Spring revolutions
in 2011 ousted the regime. The United States hesitated to
continue sending aid to Mubarak's democratically elected
successor, Mohamed Morsi, an Islamist with strong ties to the
Arab world. But Morsi's moderate approach eased American
suspicions enough to keep the finances flowing. Due to the
military's forceful ousting of Morsi in July, the continuation
of U.S. aid to Egypt may be a legal impossibility. The fate
of the $1.3 billion aid package for 2014, most of which is
military, remains to be determined.
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needed legitimacy to Obama's foreign policy.
More importantly, the United States has an interest in
promoting free elections and penalizing military regimes that
curtail civil liberties and human rights. In this sense, halting
aid would satisfy America's moral and political obligations.
On the other hand, American military and security
interests, bought and paid for by U.S. aid, may override
legal considerations. The halt of U.S. aid could diminish
Egypt's incentive to maintain peace with Israel and foster
its realignment with the Arab world. This would pose a
significant threat to Israeli security and could destabilize
the regional balance of power. There are also geo-strategic
benefits arising from generous aid. The American military
presence in the Middle East depends on easy passage
through the Suez Canal and usage of Egyptian airspace—
two luxuries that may disappear without the quid pro quo of
U.S. finances.
Additionally, U.S. military aid constitutes a large weapons
market, in which Egypt pays billions of dollars for advanced
American armaments. If the aid is cut off, the United States
may face $3 billion in bills for unsold arms. Other forms
of aid affected by the FAA and FORPA provisions include
funding for infrastructure, education, and hospitals, all of
which are critical for the Egyptian people at a time of such
vast civil unrest and volatility.
I he Obama administration will have to carefully weigh
all of these considerations in determining the future of U.S.
aid to Egypt. The threat to critical U.S. interests and sweeping
legal ramifications of the FAA and FORPA provisions could
be increasingly relevant in a region that continues to face
instability and unpredictable change. [NBl
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A CASE FOR ANTI-ANTI-PIRACY
by luiuren D. Shinn

Imagine that your first grade teacher chooses you to draw
the "coolest, most awesome character you can think of" on
the white board. Upon completing your character, Teenage
Mutant Ninja Batman, you discover that your teacher had
secredy directed the rest of your classmates to copy TMNB
while you were drawing him on the board. \ou are asked
how the copying makes you feel, and despite indicating that
you are happy to see that your friends like your character,
your teacher has been trained to tell you and all your first
grade peers that "[t]his kind of thing happens all the time
to kids and grown ups, and it's not fun to have someone
take what you made and use it for themselves without asking
first."
The following year, pursuant to the anti-piracy
curriculum developed under the purview of the Center for
Copyright Infringement (CCI), your second grade teacher
will tell you that "[yjou're not old enough yet to be selling
your pictures online, but pretty soon you will be. In fact,
your indoctrination began in kindergarten and will continue
into the sixth grade, where you will be warned by a teacher
with no legal training in copyright matters that there are

serious consequences for illegally sharing, using, or copying
others' work. Worst of all, you will never have learned about
fair use, a doctrine that allows various uses of copyrighted
materials under certain circumstances.
Although CCI, a partnership between five major U.S.
Internet service providers (including Verizon, Comcast, and
AT&T), the Motion Picture Association of America (MPAA),
and the Recording Industry Association of America (RIAA),
is teaching the curriculum in California elementary school
students this academic year, the program should be pulled
immediately.
The lessons oversimplify copyright issues—many of
which the teachers themselves are only learning about
through the curriculum training, which present copying and
sharing content as theft and wrong and does nothing to help
kids understand the copyright balance. As Mitch Stoltz,
an IP attorney with the Electronic Frontier Foundation,
points out, "Justin Bieber got started singing other people's
songs, without permission, on YouTube," exacdy the kind
of behavior that the program admonishes. "If he had been
subjected to this curriculum, he would have been told that
what he did was 'bad, stealing,' and could have landed him
in jail."
The curriculum omits not only free use, but it also makes
no mention of works in the public domain or those released
under open licenses that encourage copying, redistribution,
and revision. Stoltz calls the program "thinly disguised
corporate propaganda.. .suggesting], falsely, that ideas are
property and that building on others' ideas
always requires permission. The overriding
message of [which] is that students' time should
be consumed not in creating but in worrying
about their impact on corporate profits." And
he's right; the program will be sure to stifle
creativity and result only in overly cautious kids
whose understanding of copyright does not
encompass Creative Commons licenses, open
educational resources, fair use, or any of the
arguments whose underlying principles differ
from the content industry's interests.
This is a missed opportunity to foster
meaningful dialogue among our youth about the
changing landscape of the digital world. Such
a disastrous outcome can only be avoided by
removal of the program that would create this
problem in the first place. Our schools should
wait to incorporate copyright discussions until
they are able or willing to offer students a
well-rounded copynght education, not lobby-

Original photo by fdeconute (Pirate Flag Uploaded by tm ) [CC-BY-2.0 (http://creativecommons.org/
licenses/by/2.0)], via Wikimcdia Commons; K diting to original photo made by The Nota hem staff.
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funded anti-piracy indoctrination.
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BANZHAF READS NEW ABA
POLICIES TO OFFER PAID,
FOR-CREDIT EXTERNSHIP
OPPORTUNITIES
by Jonathan Horn

The well-known expression about legal education—"the
first year they scare you to death, the second year they work
you to death, and the third year they bore you to death"—
may finally be on its death-bed. Professor John F. B anzhaf
III, esteemed member of the GWU Law Faculty, proposes
that three recent American Bar Association (ABA) proposals
may offer a remedy at least to the "lethal boredom" prong
of this age-old axiom. He suggests that these proposals
(stated below) will offer third year law students broader
access to paid, for-credit externship experiences. However,
the ultimate effect of these proposals may extend beyond
3L year. Banzhaf believes that the proposals potentially
mark the beginning of dramatic and necessary institutional
changes in legal education: the 2008 recession has undeniably
altered the entire legal field, and the current traditional 3-year
Juris Doctor model may no longer be sustainable.

The ABA Proposals: Experiential Learning, Paid
For-Credit Externships, and "Distance Learning"
1. The ABA proposes to make 15 credit hours of experiential
learning a graduation requirement, (proposal adopted as
of March 17, 2014).
2. The ABA proposes to eliminate the current prohibition
on law students getting paid for legal internships and
externships. (final ABA ruling in June 2014).
3. The ABA proposes to allow students to take more credits
of "distance learning" classes through online videos and
digitally assistzed learning. (William Mitchell College
of Law already has an ABA-approved hybrid online/
on-campus program that permits students to take up to
50% of their required credits online.
Short Term: "The Alternative Third Year"
If adopted, these three proposals would permit
students to pursue paid, for-credit externships in their
desired geographic market. However, the success of these
"alternative third year" experiences would largely depend
on the quality, accessibility, and merit of online videos and
digitally-assisted learning. Banzhaf admits that selecting
each recording's creator and content may prove difficult, but
he is unconcerned with the lack of Socratic Method-based
discourse: mandatory video conferences led by teaching
assistants or adjunct professors could easily (and adequately)
replace such intellectual exchanges.
These distance learning programs would thus allow
students to "do their third year on their own time" while
developing the contacts and skills necessary for success in
their desired job market Banzhaf comments. Current law
students have already expressed interest in these proposals;
according to Luis Andrade, 1L, "I think you would be hardpressed to find a law student that isn't interested in working
in the market where they want to end up—especially if they
can get paid and earn credit while doing it."
Long Term: Institutional Overhaul
These appealing ABA proposals allow students to craft
more meaningful third year experiences, but they may also
offer an essential remedy for schools still addressing the
effects of the 2008 recession. Banzhaf and other legal
scholars, such as Professor Paul Campos of the University of
Colorado, speculate that these proposals could raise revenue,
cut costs, and draw larger applicant populations. Campos,
looking forward, believes that these beneficial proposals may
allow schools to "eventually outsource the entire third year
of law school to employers, thus essentially eliminating it as
an academic matter," and that "such an arrangement allows
one third of the curriculum to be offloaded."
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Accordingly, Banzhaf emphasizes that GW will only
allow students to take advantage of these proposals if they
are profitable; students can advocate for such changes, but
economic pressures and applicant appeal are apparently what
"really motivates" policy alterations.
Banzhaf predicts that these proposals, coupled with
the aforementioned financial concerns, may ultimately lead
to the creation of two-year law programs or two-year law
schools. The two-year option would offer lesser degrees
(such as a "Bachelor of Laws") at reduced cost, which would
attract students who are interested in practicing (and earning)
a year early. "Bachelors of Laws" will probably not qualify
individuals for prestigious positions such as professors,
associates at top-tier firms, etc., but an individual with such
a degree would be able to practice law in their chosen field
and have a significantly smaller debt burden than other legal
peers.
The ABA's proposals demonstrate a willingness to adjust
to the new legal landscape, and it is up to law schools to
actively embrace these changes and follow in kind. Banzhaf
and Campos's experience-driven third year offers law schools
an attractive opportunity to adapt to the realities of a postrecession legal market; this mutually beneficial option seems
to have few academic drawbacks and would offer students
invaluable experience in their desired geographic market.
Encouraging students to pursue comprehensive experiential
learning opportunities lacks the revolutionary character of
Banzhaf or Campos's predictions for the future of legal
education—but dramatic institutional changes must start
somewhere. INBI

PEER ADVISING LAUNCHES
AT GW LAW
by Jesssica Kamish

Stressed? Worried what classes to take next semester?
Still trying to figure out exacdy where the "hard lounge" is
located? Students can now turn to Peer Advisors to help
answer some of the hard (and soft) questions about law
school.
Launched last month, the pilot program for Peer
Advising was created in recognition of the fact that students
relate best to other students, and often seek guidance from
peers before turning to other resources. "The goal is to
acknowledge what already occurs, and that is what students
help students," said Dean Renee DeVigne, who spearheaded
the program. The Peer Advisors, who serve on a volunteer
basis and will be recruited every semester, are not intended to
be substitute officials for law students or full-time counselors.
Rather, they are expected to help students by serving as a
reliable source of information on three specific categories:
law school information, university information, and referrals
for counseling and stress-management services.
Although students might be able to find information
about such topics through sources like the web or the Career
Center, they do not always know exacdy which resource is
best or even that certain resources exist.
"There are many untapped resources at
GW Law and the University as a whole,
and the Peer Advisors are trying to bring
that information to our student body," said
Sanessa Griffiths, who is currently serving
as a Peer Advisor for the pilot program.
| Moreover, Peer Advising provides students
with the opportunity to ask questions
through any means they feel most
comfortable, whether via email, phone,
one-on-one, or even just passing by a Peer
Advisor in the lobby during the course of
the school day.
Advisors can also serve a double role
as a sounding board when students just
want to talk or vent. "Students may think
some issues are not appropriate to speak
with professors about," said Dae Ho Lee,
currently a 2L at GW Law. "So it is nice to
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have a very accessible place for students to get advice or even
just to know that they aren't the only people going through
those issues." If students do want to talk about personal
issues, Peer Advisors have a duty to honor the confidentiality
of the discussions, and must sign statements attesting to such
during their orientation and training program. However,
Student Advisors will also have a d uty to report confidential
information in circumstances that could involve imminent
bodily harm.
Regarding availability, Advisors are expected to commit
2-3 hours per week to the pilot program, with one hour of
that time dedicated to a formal tabling session in a location
of their choosing. Peer Advisors will announce their open
hours and location on the chalk board at the beginning of
the day that they advise. Program coordinators are also in
the process of creating a calendar that will be posted at the
Information Desk and updated weekly, and are discussing
the possibility of using the student online Portal and other
means of marketing to get word out about the program.
Currendy, there are six Peer Advis ors in the pilot program,
which include Sanessa Griffiths (2L), Andrew Beyda (3L),
Jim Gross (3L), Mike Michel (2L), Melissa Milchman (3L),
and Laura Semple (3L). "We wanted a manageable group
for the pilot program, but if we get a queue every time an
Advisor tables, then we will need to get more Advisors," said
Information Specialist Bobby Walis, who is helping Dean
DeVigne develop the program. Ultimately, many program
details may be subject to change, depending on feedback
given by Advisor and Students at the end of the semester,
and student interest in general.
Peer Advising may not drastically change how students
get information, but it does serve as one more resource that
is particularly appealing because the information comes
from a particularly relatable and supportive group. "The
program goes some distance in making advising acceptable
or encouraging students to seek guidance," noted Dean
DeVigne. "I'm excited to test the waters and see how peer
advising will be received." |NB|

BITCOIN:
WHAT SORCERY IS THIS?
by Adella Alicen Toulon-Foerster

Bitcoin, the subject of much debate and excitement,
is shrouded in mystery. This digital payment system was
introduced by an unknown financial cryptographer using the
name "Satoshi Nakamoto." Even though just about every
article ever written about them shows a shiny coin with the
Bitcoin symbol on it, the Bitcoin system exists only online.
Despite this, in one sense it probably has more in common
with the gold used as money in the wizardly-world of Harry
Potter than with what we muggles traditionally think of as
money; because bitcoins cannot be produced at a whim
Zimbabwe style. In other words, if you were thinking that
you would get a bitcoin, and just keep copying and pasting it
until you were rich, sorry, but they thought of that.
Soooo... how does it work?
Note: Bitcoin with a big "B" is the overall system, which
is used to trade bitcoins with a little "b." If Hermione wanted
to learn more about Bitcoin, she would first need a computer
application called a "wallet" that makes it easy to accept,
use, and spend bitcoins (BTC). She would start out with
a balance of zero, or course, so she could either simply tell
people that she was interested in accepting BTC for goods

Interested in the
Peer Advising Program?
Contact Dean DeVigne at
rdevigne@law.gwu.edu
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bitcoin
and services, or she could use her dollars (or galleons in her
case) to buy BTC from a third party exchange provider that
specializes in buying and selling bitcoin for dollars and other
currencies, in this case probably a goblin.
Now that she has BTC, what can she do with it? Let's
say she owes Ron for the last few rounds of butterbeer. If
Ron also uses Bitcoin, he can tell her his account number,
and she can use her wallet to transfer BTC from her wallet
to his. That transfer is actually a long complicated string
of encrypted numbers that forms part of the "blockchain',
described in a minute, but the point is that it can be done
without a middleman and goes straight from Hermione to
Ron without anyone's transaction fees or interference.
Legitimacy issues
"But . . . but bitcoin is anonymous so anyone could use
it to buy Cialis, cocaine and bomb parts right?" Well, not
exactly. Forbes tested this theory out but buying marijuana
using bitcoin and got busted by Sarah Meiklejohn, a Bitcoinfocused computer science researcher at the University of
California at San Diego. Meiklejohn followed the digital trail
of breadcrumbs left behind by Forbes.
Many are concerned of the level of anonymity associated
with the use of bitcoin but as with cash and credit cards (the
most widely used transaction instruments), it is impossible to
remove all risk. Forbes, quoting Meiklejohn explains that if
you're a casual Bitcoin user, you're probably not hiding your
activity very well."
Sending money at the flick of a wand
In what can be described as ground-breaking, Congress
held its very first
hearing on the regulation ot virtual
currencies in November 2013 and welcomed what they saw
to be a huge technological advance. Congress also opined
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that bitcoin "can't be done without government safeguards
and regulations." It will be interesting to see what the future
of Bitcoin will be. The stretches of globalization seem
almost infinite with Bitcoin as all one needs in a cell phone.
A minimum wage worker can send funds to anywhere in the
world at the touch of a screen through Bitcoin, avoiding fees
from services like PayPal, Western Union, or Moneygram.
Conclusion
There is no denying Bitcoin's infancy, and with youth
comes the usual uncertainties. Most people do not know yet
how to see it—this virtual string of numbers that can have a
monetary value attached to it. Perhaps much in the way that
people could not conceive of the Internet much less a GPS
locator on a hand held device twenty years ago. At this stage
today, the longevity of Bitcoin is quite uncertain and should
likely not be used as a l ong term instrument for savings, but
rather as an interim solution to send money quickly, safely,
and reliably to anywhere in the world—a feature that does
have the potential to become more developed and change
our lives for the better.
[1] http://bitcountant.com/about-bitcoin/
[2] http:/ /money.cnn.com/infographic/technology/what-isbitcoin/
[3] https://www.khanacademy.org/economics-finance-domain/
core-finance/money-and-banking/bitcoin/v/bitcoin-whatis-it
[4] http://evanseconomics.com
[5] http://daily.financialexecutives.org/bitaccounting-for-thebitcurious/
[6] http://www.forbes.com/sites/andygreenberg/2013/09/05/
follow-the-bitcoins-how-we-got-busted- [6] buying-drugs-onsilk-roads-black-market/
[7] https://bitcoin.org/en/faq
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UPLOADED, BUT AT WHAT
COST?: MULTIMEDIA SHARING
ON THE WORLD WIDE WEB
by Ariel Glickman

In approaching the twenty-fifth anniversary of the
Internet, the Pew Research Center issued the first report of
eight, tracing the evolution of the World Wide Web from its
birth on March 12, 1989 to the multifaceted purpose that
it serves today. Based on a sample of 1,006 adults, and in
coordination with Princeton Survey Research Associates
International, the Center interpreted data aggregated from
January 9-12,2014 on changing atdtudes toward the Internet.
In the twenty-first century, individuals not only read and
disseminate news via the World Wide Web but also utilize it
to interact with others and execute their job responsibilities.
Few, if any, would deny that the Internet has become a crucial
component of American society, but as with other mediums
of information and communication, it is one that presents
legal dilemmas—forcing courts and practitioners to confront
newfound problems in the realm of intellectual property.
The rise of the Internet as a platform for ideas and
original material has expanded the scope of intellectual
property. Editors at media organizations have begun to face
questions of whether photographs posted on Facebook,
Twitter, or Instagram, for example, are actually within the
public domain.
Even though many argue there can be no expectation
of privacy from images posted on the Internet, section 107
of the Copyright Act defines four components of "fair use"

that must be weighed in order for one to utilize another's
online content:
(1) the purpose and character of the use, including
whether such use is of commercial nature or is for
nonprofit educational purposes;
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in
relation to the copyrighted work as a whole; and
(4) the effect of the use upon the potential market for or
value of the copyrighted work.
In Agence France-Presse v. Morel\ U.S. District Court
Judge Alison Nathan held that the wire service and The
Washington Post were liable for copyright infringement
when both published, without consent, images that former
AP photographer Daniel Morel had uploaded onto Twitter;
though Morel shared his pictures on the web, he, alone, had
exclusive rights to them under the Copyright Act.
The same notion applies to ordinary citizens who
post photographs onto Facebook and to news sources
that want to use such images for their stories. Facebook,
however, reserves for itself a "non-exclusive, transferable,
sub-licensable, royalty-free, worldwide license" to utilize
any pictures or videos, for instance, of its subscribers—a
condition located in its guidelines. The company has
permission, up until an individual deletes his account, or his
"IP content," to sell whatever is shared via its service.
In other words, while one technically owns the videos and
photographs that he takes, he gives up his intellectual property
rights upon uploading either of these items to Facebook.
Instagram's Terms of Use employ similar language, so while
the business does not allege ownership of any images or
multimedia distributed on it, it may also, like Facebook, sell
the IP content transmitted on its website. Yahoo!, which
owns Flickr, can also "use, distribute, reproduce, modify,
adapt, publicly perform and publicly display" images and
videos from its service.
For media outlets, however, such IP content remains an
individual's personal property that cannot be violated. While
these organizations may assume otherwise, like Agence
France-Presse and The Washington Post in the Morel case,
one's copyright control over his uploaded photographs
and multimedia, requires news sources to obtain consent.
Law firms and the media industry alike have embraced this
growth of intellectual property law, expanding their practices
and educating in-house counsel on pre-publication issues,
respectfully. As the standards for the news business continue
to develop with the popularity of the Internet, the future of
intellectual property will likely remain in the hands of the
judges who shape the law. [NB]
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CHANGING DC'S CRIMINAL
LANDSCAPE: IS JAIL-TIME FOR
MARIJUANA UP IN SMOKE?
by jeevan Rampersad

With advocates pressing the DC Board of Elections to
add marijuana legalization to the DC Ballot, allowing voters to
decide the issue of legalizing marijuana in the nation's capital,
DC councilmembers have weighed in on a provision on that
would drastically change DC's criminal landscape, while still
keeping marijuana possession and smoking illegal. The new
provision would change the penalty for marijuana possession,
in most cases, to a civil fine similar to those issued for open
container violations.
The marijuana reform movement isn't new to the
District. In 1998, nearly 70% of voters in Washington,
DC supported a medical marijuana program in the District.
Fast forward almost two decades, and a recent poll by the
Washington Post shows an interesting shift from supporting
medical marijuana to the actual legalization of marijuana
possession. Residents in the district now favor legalizing drug
possession for personal use by almost 2 to l.1
While advocates would need to persuade the DC Board
of Elections and collect 25,000 signatures for a measure to
reach the DC Ballot, marijuana possession reform has found
its way into the boardroom of the DC Council.
In an overwhelming 11 to 1 vo
te, District Councilmembers
eliminated criminal penalties for marijuana possession in
deference to a civil based approach. Under the new bill,
individuals caught possessing an ounce or less of marijuana
would face a $25 fine, making the offense akin to a minor
parking violation. Under current law, a similar offense could
lead to imprisonment of up to six months.
After Mayor Vincent C. Gray withdrew unconditional
support for the decriminalization provisions, citing
fear of widespread public smoking within the District,
Councilmembers responded by adding a provision that keeps
public smoking of marijuana an illegal criminal offense. I he
Council, however, reduced the maximum jail penalty for
public smoking from six months to 60 days, registering the'
offense as a criminal misdemeanor with a possible fine of
$500.
Supporters of the bill cite statistics that show the current
criminal approach to marijuana disenfranchises an entire
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by Chmee2 fGFDL (http://www.gnu.org/copyleft/fdl.html), CC-BY-SA-3.0
(http://creativecommons.org/licenses/by-sa/3.0/)], via Wikimedia Commons

segment of the DC community. Recent studies show that
current marijuana enforcement disproportionally targets the
black community, even though blacks are no more likely than
whites to engage in marijuana use. In fact, the Washington
Lawyer's Committee recendy reported that 9 out of every 10
people arrested for marijuana possession in DC were black,
although blacks only account for half of the city's overall
population. According to the Drug Policy Alliance, arrests
and jail time for marijuana expends taxpayer money and
results in a criminal record that denies access to employment,
housing, business, and educational grants, and student loans.
On the other hand, opponents say the bill effectively
sends the message that marijuana use is acceptable as long as
smoking is confined to private areas. Opponents also state
the bill will do nothing to fight racial disparity in marijuana
enforcement and unfairly expands stop-and-frisk procedures.
Dan Riffle, of the Marijuana Policy Project, stated that an
officer could mistake any light for the light of a joint and
effectively stop and question anyone.
Several Councilmembers hinted towards amending the
bill further before pushing a final vote that would land the bill
on the mayor's desk. While the final say is unsure, one thing
remains certain— with the push to get marijuana initiatives
on the DC Ballot, the criminal landscape of the District's
marijuana program is changing. [NB]
[1] http://www.washingtonpost.com/page/2010-2019/WashingtonPost/2014/01 /15/National Politics/Polling/release_285.
xml
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IT'S NOT JUST THE NSA:
OUR INFORMATION IS IN
THE HANDS OF PRIVATE
CORPORATIONS TOO.
by Lauren D. Shinn

In Minority Report (2002), holographic advertisements
accost Chief John Anderton (Tom Cruise) by name as he
wanders through a crowded shopping center. The displays
identify him using the same ubiquitous eye-scanning
technology that allows his government to track the locations
of all its citizens. Predictably, Anderton undergoes an illegal
eye-transplant procedure that renders him unidentifiable by
the tech, as demonstrated by the greeting he receives upon
his next visit to the mall: "Hello, Mr. Yakamoto. Welcome
back to The Gap. How'd those assorted tank tops work out
for you?"
Creepy, but the fictional world of Minority Report is not so
different from the one toward which our society is headed.
My eyes may not be scanned everywhere I go, but my inbox
is nevertheless flooded with "Lauren D. Shinn, will you rate
your transactions at Amazon.com?"s and "Did you enjoy
the book 'Conflict of Laws, Second Edition?"s (uh, no)
and "How was 'Play Games with Live Jazz'?"s. Clearly, our
favorite sites keep a running record of our spending habits
online.
Corporations are privy not only to all the goods you've
ever purchased, but also how often you tend to buy a particular
product, when you're more likely to try a new item, what
kinds of pets you own, whether you're lactose intolerant,
which items you're most likely to return—and then there's

the dad who learned of his teen daughter's pregnancy only
after Target started to mail her coupons for baby clothes,
cribs, and other like items.
This is how ad networks can tempt us with banner
advertisements on Facebook that are specific to the products
we were looking at just the other night. And even if you're
not an online shopper—which, let's face it, you statistically
are—you've probably used store cards at brick-and-mortar
shops, which track purchases in a similar way.
Most of the information does not remain confined
within each store's data collection department. Rather, the
information is sold to third parties that are interested in
learning about you. The amassed knowledge can give away
more than just your spending habits. Facebook, for instance,
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can determine your sexual orientation and political views
based on your online activity. For example, one closeted
gay man was startled when Facebook displayed an ad in his
feed that promised to help gay men come out to friends
and family. Netflix, now coupled with Fitbit—a wearable
accessory that monitors a user's vital signs—has the ability to
learn when its viewers fall asleep. Ostensibly, Netflix can use
this information to pause your favorite show for you.
In addition to the general lack of privacy we have
in our spending habits and Internet browsing histories,
we no longer seem to have much privacy in our physical
movements. Surveillance cameras are everywhere, and our
cell phones constantly give away our locations, either by cell
tower or GPS technology. Most recently, Apple and Philips
developed technologies that allow your phones to track your
location in-store, too—right down to the precise aisle in
which you stand, just in case you need help locating your
favorite products.
Other stores already use Almax SpA's EyeSee mannequins,
which have cameras in their eyes and are used with a facial
recognition software that can determine the age, gender,
and race of its shoppers while otherwise preserving their
anonymity. The mannequins help stores identify shopping
trends that are specific to particular demographics. For
instance, one store introduced a c hildren's line after noticing
that children accounted for more than half its mid-afternoon
traffic. Another redirected its window displays after learning
that men who shop in the first two days of a sale spend more
than women, and a third store placed Chinese-speaking staft
by one of its doors when it discovered that more than halt
of the visitors using that entrance after 4 p.m. were Asian.
It's not difficult to imagine what would happen if this facial
recognition technology became un-anonymous. As soon as
it is combined with a large database of identities, such as
Facebook, we will have greatly narrowed the gap between
our world and that of Minority Report.
And it's not just private corporations that have access
to our data. We know from leaked documents that our
government has been watching us in questionable ways, too,
often by exploiting privately owned online platforms and cell
phone apps.
In a world in which our data is in such high demand,
I urge you to be mindful of the price that we pay for the
conveniences offered by our favorite brands, and leave you
with the following thought: Amazon recently patented an
anticipatory shipping system that predicts what buyers art?
going to buy and ships products before the sales are even
made.
Did I mention that, in the movie, the police can arrest
people before they commit a crime? |NB|
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PANDORA'S BOX RE-OPENED
by Hersh Acharya

In a recent case involving Pandora—the internet radio
sendee delivering 1.5 billion hours of music a month to 70
million users—a Federal District Court in Manhattan has
now ruled that Pandora must pay 1.85% of its revenue to
the American Society of Composers, Authors and Publishers
(ASCAP) until 2015. This decision is the result of prolonged
litigation between Pandora and ASCAP.
With a separate trial against Broadcast Music Inc. (BMI)
to begin later this year, major repercussions could soon be felt
for the music industry. In this case, Pandora argued that the
1.7% rate paid by terrestrial radio would be a fair assessment
while ASCAP argued that a different classification ought
to apply to a music service and sought a rate of 3%. The
court's decision ultimately chose to leave the rate unchanged
at 1.85%, maintaining the status quo.
The issue arose as the result of a 1941 consent decree
between the Justice Department and performing rights
groups ASCAP and BMI. The purpose of the consent
decree was to ensure that licensors charged fair royalty rates
for use of music and lyrics played on terrestrial radio (i.e.,
standard AM/FM radio). The same framework of a blanket
license applies to streaming services such as Pandora as well,
which forms the genesis of the current skirmish.
Therefore, the court ruled that this old structure—put
in place more than 70 years ago when vinyl records were the
latest in music technology and a cloud was merely a mass
of condensed water vapor—is still in effect in today's age
of portable music devices and streaming music. Over time,
online music sales via digital download have declined sharply
and there is now a marked shift in consumer preferences
in favor of streaming music online. Services such as Beats
Music, Spotify, iTunes Radio, and Google's All Access charge
as little as $3 a month to allow consumers unlimited access
to their entire catalog. It isn't surprising then that music
creators are upset and feel that it is m ore important than ever
to ensure that a fair method of compensation is arrived at
that benefits all stakeholders.
Burt Bacharach, a Grammy-winning songwriter and
composer, opines that while music creators do appreciate
the benefits of cloud services, it should not be at the cost
of creators' livelihoods. Music creators deserve to be fairly
compensated by the services that endure solely because
of their music. Music streaming companies like Spotify
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and Pandora are part of a
broader category of online
services
(including Netflix
and Amazon) that rely on
technology to "crowd source"
recommendations, as these
companies use their complex
algorithms to analyze listeners'
activities and suggest new music
suited to their preferences.
While this encourages
discovery of
lesser-known
artists
and
is
beneficial
compared to terrestrial radio, it still does not make up for
lower compensation. If left unchecked, this ultimately could
lead to devaluation of music creators' work to such an extent
that they shy away from the very thing that sustains the entire
industry: The creation of new music.
A possible solution that is gaining traction, and could
ensure that creators get fair compensation, is for music
creators to abandon performing rights organizations such as
ASCAP and BMI altogether, choosing instead to negotiate
with streaming services directly. This would be catastrophic
for ASCAP, which just completed the 100th anniversary of its
founding and paid out $851 million in royalties to its members
in 2013 alone. It could also adversely affect individual music
creators who may not be in a position to negotiate deals with
each service. Although attractive at first glance, this solution
is a last resort—a drastic step most music creators would not

In the wake of this debate,
the hope remains that the
Justice Department may seek
to amend the structure of the
now highly antiquated 1941
consent decree, or perhaps
do away with it entirely.
Notwithstanding this hope, the
fact remains that the regulatory
structure needs revision; and
a healthier solution should
come via Congress. It is in
this legislative space, that
music creators can be a more integral part of the process:
working with Congress to bring about a more modern and
flexible structure for compensation that accounts for today's
technological advances and current music consumption
trends.
Burt Bacharach perfectly sums up the sentiments of
music creators when he says, "We live in a free-market
economy and should be able to negotiate rates that sustain a
marketplace where both services and creators can thrive." It
remains to be seen, however, what the eventual outcome will
be. But as a music lover myself, I hope that the creators are
satiated. To quote Heinrich Heine, "When words leave off,
music begins." |NB|
*For a different perspective on this same issue, please visit:
http://wp.me/plW9iB-vf
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NEW YORK AND ARIZONA:
FORERUNNERS IN THE SHIFTING
LEGAL MARKET
by Andrew Bellwoar

With employers looking for real world experience and
debt looming for many after graduation, it's hard not to feel
trapped in law school as a 3L student. But what if that third
year was different? What if students could gain hands-on
experience and take the bar before they even graduate? 1 his is
exacdy what Jonathan Lippman, the Chief Judge of the New
York Court of Appeals, thought when he backed a radical
restructuring of the state's legal curriculum. Beginning this
semester, students at law schools all throughout New 3 ork
can take the bar exam in February of their 3L year, rather
than wait until after they graduate. Once they sit for the
bar, students immediately begin full-time pro bono work
under the tutelage of an outside legal counsel. At the same
time, students are expected to complete a rigorous academic
component meant to teach skills for the working world.
New York is not the only state trying to revitalize its
law schools with such a program. Arizona, galvanized by a
coalition of the state's three law schools, enacted a similar
program this year. In Arizona, students take bar prep courses
in January and February of their 3L years in preparation
for the bar. Once they've taken the exam, students take
classes like ethics and professionalism to prepare them tor
life outside of law school. Though this program does not
require pro bono work like New Yorks program, students
in Arizona must meet certain minimum requirements before
being allowed to take the bar that New York students don't
need to worry about: Arizona students must have completed
90% of their classes and expect to graduate within 120 days
of taking the February bar exam.
Arizona has not exacdy been an innovator in die legal
market, so its program is perhaps the more surprising of the
two. On the other hand, under Lippman's leadership, New
York has drastically increased its focus on public service.
Mandatory pro-bono requirements for law students and
increasing funding for civil legal services were indicators
of the state bar's shifting focus in recent years. The new
program, Iippman says, is meant to fill the so-called justice
gap." The goals of the program, he says, are to "instill in
future members of the New York bar the value of public
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service to the poor and to provide them with the opportunity
to acquire valuable legal skills that will prepare them for the
practice of law."
This gap exists because more and more students are
going to corporate and other large law firms instead of
smaller to medium sized firms. Lippman doesn't comment
on the causes of this migration, though the rising cost of
law school and the accompanying debt are suspected culprits.
As a result, low- and middle-income families are often left
without adequate legal representation. Thanks to Gideon v.
Wainwright, th is is not a problem in criminal suits. In civil
actions, however, many unfortunate families are often left
to their own devices against better-represented opponents.
This is a problem that Lippman and others hope their new
program will fix.
The legal profession in general has not been quick to
change. The unwillingness to adapt to the shifting legal
marking is a major reason, according to some critics, that
the hiring market is in such dire straits. New York, however,
has shown a willingness to change that has not been seen
in most other states. Starting in 2012, for example, New
York allowed bar applicants to sit the exam with a minimum
of only one year of law school, so long as they trained
with a legal professional for another three years. Arizona,
by enacting their own new program, is showing its own
flexibility in adapting to the new legal market.
These new programs, though significant, are progressive
more than revolutionary. They are not without their faults
and critics, and they are certainly not finished products.
However, forerunner states may be just what the legal
profession needs. With an increasing number of esteemed
law professors, change seems to be inevitable for law schools
all across the country. Recendy, even President Obama was
reported as saying, "I believe, for example, that law schools
would probably be wise to think about being two years
instead of three years because . . . the first two years young
people are learning in the classroom, [whereas] the third year
they'd be better off clerking or practicing in a firm, even if
they weren't getting paid that much.'"
Arizona's and New York's programs are likely just the
baby steps law schools need to truly adapt to the changing
legal market, and they are positive changes that should be
embraced by the field in general. By viewing these new
systems as pilot programs, I believe that other states can
learn from and improve on their own respective programs—
because all other states can ultimately benefit from emulating
these two states' willingness to adapt. [Ml
[1] http://www.washingtonpost.com/blogs/wonkblog/
wp/2013/08/27/obama-thinks-law-school-should-be-twoyears-the-bntish-think-it-should lie-one/
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| The Notd.BoiC

I

POINT / COUNTERPOINT
GUNS: THE NEW NORMAL?
by Sydney Allen

Never has the glorification of guns in America been at
such an all time high, from the newly released video game
Grand Theft Auto V, to the weapon centric season opening
of Sons of Anarchy. The American public is becoming
desensitized and disillusioned to acts of violence and their
real effects.
While speaking at a memorial for the Washington Navy
Yard victims, President Barack Obama said such senseless
deaths, "ought to be a shock to all of us, it ought to obsess
us. It ought to lead to some sort of transformation." Yet, we
are no longer shocked, and we are no longer obsessed. Gun
violence has become the "new normal." We write "RIP" or
"Our prayers are with family and friends" on Facebook and
Twitter, and then simply move on with our day.
On Monday September 16, 2013, shots rang out in
Washington Navy Yard at the Naval Sea Systems Command
headquarters. Aaron Alexis, a 34-year-old contractor and
Navy reservist, killed 12 people and injured several others
in a mass shooting at the secured military facility. After
assembling his gun in a men's restroom, he began his shooting
spree through the building. The hour-long ordeal ended
with Alexis shot dead on the third floor by law enforcement
officials. Three weapons were found alongside Alexis' body:
an AR-15 assault rifle, a shotgun, and a semiautomatic pistol.
Despite President Barack Obama's appeals to the
American public in the wake of the Navy Yard shooting, the
gun debate on Capitol Hill has nearly fallen silent. After the
recent increase in mass-shootings, one would think that the
gun debate would be a pertinent issue in domestic discussions.
However, current issues plaguing the government, including
Obamacare, the government shut down, and pending debt
ceiling crisis, has left little time for discussions about firearms.
Since Obama has taken office, there have been five massshootings, resulting in at least 190 dead and/or wounded,
yet gun violence continues to be pushed back on the agenda
of politicians. This inaction leaves many Americans asking
how many more senseless killings need to happen before the
legislature will take action?
Some believe that guns are responsible for the rising
violence epidemic, while others oppose any reform or
restriction on their Second Amendment right to bear arms.
Professor Robert Cottrol of The George Washington
18
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University Law School believes that "the Second
Amendment, the right to bear arms, is very important. One
of the problems with the gun control movement is that in
many cases it has turned into an anti-self-defense movement,
that is, to some extent attacking people who have firearms
for self-defense."
Gun-rights groups like the NRA have argued that the
Navy Yard shooting demonstrated the need for more guns.
NRA Vice President Wayne LaPierre said on NBC's Meet the
Press that "the problem was that there was not enough good
guys with guns. When the good guys got there it stopped."
He further argued that the mental health system in this
nation is in complete breakdown, stating "if we leave these
homicidal maniacs on the street, they don't obey the law, they
could [not] care less about it, they're gonna' kill."
On the other hand, Professor Donald Braman of The
George Washington University Law School suggests that "by
making firearms more easily available to ordinary citizens,
you put them in greater danger of not just crime but also
injury." Some believe that the gun debate is much bigger
than just an individual's right to own a gun or consequences
of mass shootings; said otherwise, the gun control debate is
a complicated policy question with empirical issues that have
yet to be resolved on a grand scale.
Professor Braman said that the gun debate does not
just revolve around mass violence, criminals obtaining
illegal firearms, or citizens defending themselves. Rather,
Braman believes more emphasis should be placed upon the
young children who die each year because of accidental gun
discharges or those who commit suicide at the hand of a
gun. What should be said about guns then? Neither side is
ready to discuss such issues of child death or suicide because
these topics are sensitive and controversial.
Guns exist everywhere around this country—from
rural communities to urban communities; from white-collar
to blue-collar households. Three hundred million guns,
obtained either legally or illegally, currently exist in the
United States.
While the gun debate is often represented by two
extremes, the majority of American gun-owners do support
some sort of regulation. Both Professors Cottrol and Braman
believe gun owners are likely to agree to some reasonable
regulation. However, many may be nervous about the scope
and reach of government regulation if implemented.
The gun debate is nowhere near close to being decided.
Nor does it look like Congress or the President will address
the issue any time soon. As Americans, we all hope another
tragedy does not need to strike our country in order for the
gun debate to be refueled. [Ml
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ISSUE: Should guns be regulated? If so, how?

and gun rights, I find it hard to support the notion that a
background check, which takes very little time, is truly an
encroachment on your rights. I've y7et to hear a compelling
argument as to why background check "infringes" on my
rights to possess a firearm.
Unless you belong to a class
by Chris Turek
that is (and rightfully so) banned from possessing a firearm,
there is a minimal impact on your freedoms by7 w aiting a few
minutes or a few days for y7our background check to clear.
Gun control is a hot button issue for many Americans.
However, other restrictions pushed for by gun control
•Those in favor of greater restrictions on gun ownership
advocates
do i nfringe on our constitutionally protected right
Bare most vocal during times of tragedy, pointing to mass
to bear arms. While limiting the types of weapons a law1shootings and gun violence as reasons for limiting the rights
abiding
citizen can purchase seems to make sense in the
lof an American citizen from possessing and carrying a
wake
of
a tragedy7, these limitations won't truly impact the
Krearm. Similarlv, the gun advocates vocally fire back in an
rates of homicides and shootings as a result. Countries like
Pequal fashion, often during times of emotional distress, using
Switzerland
and Finland, ranked 3rd and 4th in guns per capita
B fierv rhetoric and massive funding to challenge any proposed
(the
United
States
is 1st), and lax in their regulation of what
Igun regulation. Both sides are wrong and right on various
kinds
of
guns
a
citizen
can possess have gun homicide rates of
I issues, but one thing is very clear: the bickering and political
.77 and .45 per 100,000 people respectively7. Switzerland even
pandering to the loudest minority won't accomplish the actual
allows for their citizens to store their military-grade weapons
|
goals of gun control, namely eliminating mass shootings and
within their own homes. For perspective,
5 reducing homicides. I don't claim to have
|a ••
Honduras, 88th in gun ownership, also
the answer, but as a (mostly) conservative
•
happens to be 1st in homicide rates, with
law student, I do not believe that burdening
I
H £
68.43 gun homicides per 100,000 people,
law-abiding gun owners with excessive .
l \ jj
f m Compare those numbers to the 3.2 gun
restrictions will solve the problem.
\ 1
|4
homicides per 100,000 people in the United
Any conversation on gun rights/ *
»K I
W J|
States, and it seems less likely that increased
4
control in America always begins with the |
access leads to further crime. Simply put,
Second Amendment, so let's get that out
%
, few
access to guns does not directly mean more
of the way. "A well regulated Militia, being
homicides will occur.
necessary to the security of a free State, the
\ ' j
Another fashionable regulatory attack
right of the people to keep and bear Arms,
on American freedoms is the limiting of high capacity
shall not be infringed." These twenty-seven words have
magazines. While the theory "the fewer the bullets, the less
caused millions more to be screamed from atop soapboxes
likely
you will be able to kill an innocent" may appear to be
both for/against gun control. \ou could spend an entire
sound, I would assume that these people do not understand
career focusing on those twenty-seven words, and be paid
how easy it is to reload a gun with an already-full magazine.
(handsomely) by the NRA or other lobbying groups. Frankly,
Instead of targeting the lawful possession of high capacity
I think what most people take from those words has less to
magazines used for sport and leisure, regulation should be
do with the legal implications, and more with the emotional
aimed at reducing the circumstances that create criminal
attachment to our "freedoms." I will be the first to admit
lifestyles.
that I do feel strongly that every American should have the
Like the unskilled craftsman who blames his poorly built
opportunity to handle a firearm, and understand the power
table on faulty tools, many blame guns for murders, when
and responsibility that comes along with it. But unlike many
the real blame should be placed on the person committing
supporters of gun rights, I think it's important to understand
the
act. Waxing prophetically about the virtues of gun
that not every person in this country should have access to a
ownership won't change the mind of a vehemently anti-gun
gun once they've proven themselves incapable of responsibly
advocate. Just because you don't like something, doesn't
and safelv using one.
'
mean I shouldn't be allowed to have access to it. We live in
Perhaps one of the most-debated and vigorouslythe land of the free and the home of the brave, not the land
opposed gun regulations is the increase on background
of the regulated and the home of the timid—let's keep it
checks to prevent felons and the mentally unsound from
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possessing firearms.
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that way.
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GOING TO THE MATTRESSES
FOR ALCOHOL
by Yaniv Nahon

In one of the most shared Above the Law articles
I have ever seen—filed under the tags "BAD IDEAS,"
"DRINKING," "LAW SCHOOLS," and, my favorite,
"RANK STUPIDITY"—the CADE policy that has caused so
much uproar this semester was described as "embarrassing,"
"ludicrous," and "Orwellian."1 But, the Above the Law writer
continues, "I know that people usually don't want to go to
the mattresses over 'drinking rights,' because they think that
it makes them look like alcoholics . . . [but] [t]his is about the
basic right to congregate free from whatever schoolmarm
GW hired to limit the choices of consenting adults." That
line stuck with me, and ultimately led to this article.
George Washington University's Center for Alcohol and
other Drug Education (CADE) lists as its primary objective
"promoting the health and safety of its campus community."
Please keep those objectives in mind when considering
the history and effects of this semester's CADE sanctions.
As the served population, it is ultimately for the students
to determine whether campus health and safety is being
positively affected by CADE's actions. Ultimately, I came to
the conclusion that it is not.
One week before the Thirsty Thursday (that would
ultimately set off this chain of events), an initial Federalist
Society advertisement went out, advertising free beer.
According to the Federalist Society, the SBA approved it out
for posting. At no point were any serious red flags raised.
What happened was a GW undergraduate saw the advertising
poster on Facebook and shared it, thus prompting sanctions.
Now, undergraduate students could not have attended
the event. Apart from gaining entry to the law school with a
law school ID, they would have had to show that they were
over 21 at the event. That means that there was zero potential
for harm from the Federalist Society's Thirsty Thursday. The
GW law student population was sanctioned for something an
undergraduate student did, and something that could never
have harmed a member of GW's graduate or undergraduate
student body.
In CADE's "Alcohol Beverage Consumption Distribution
Policy" (hereinafter "Policy"), there is a section labeled "II.
Regulations Pertaining to Possession and Consumption
of Alcoholic Beverages." Under this section, "A student

violates this Policy if he or she: . . . [ejngages in any form of
'drinking contest and/or game.'" There is no qualification
given. Want to play a card game in your apartment where the
loser has to take a drink? You've violated GW CADE policy.
Want to relive your undergraduate glory days and play some
beer pong at a bar? You've violated GW CADE policy. This
policy is all-encompassing, regulating every aspect of your
life, and that is not solely a paranoid libertarian sentiment I
hold alone.
Professor Orin Kerr, no stranger to civil liberty issues,
let me know about his reservations with the Policy when
he said, "[My] primary problem with the policy is that it
seems limidess. It appears to empower the CADE office
to regulate off-campus drinking not formally associated with
a university or student group. The fact that you're a GW
student shouldn't allow the university to regulate every aspect
of your off-campus life."
This feeling is a sentiment shared by many other
members of the GW Law faculty, as well as anyone with a
basic understanding of civil liberties. If we can consent to
shackle ourselves to hundreds of thousands of dollars of
debt for this law school, we should be allowed to blow off
the steam that accrues with our interest in whatever way we
choose.
Which brings me to my next point: As law students,
we are a demonstrably different population than GW's
undergraduate or other graduate student bodies. We are
older than undergraduates, surprisingly, which means that—
another shocker on the way, folks—when we drink, it's
completely legal. I'm not saying that the law school is full of
paragons of virtue and maturity, as that would be a position
almost as indefensible as CADE's, but I am saying that we
deserve some measure of distinction from a student body
completely different than ours.
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As for comparing law students against other GW
graduate student populations, we're also differendy situated
than them as well. All it takes is one drunken mistake, one
indiscreet photo, and we could fail "Character and Fitness"
vetting, and watch all that loan money circle the dram.
Leveling university sanctions on top of that seems like a
cruel form of double jeopardy.
Also, isn't part of the point for events like Thirsty
Thursday that we learn to drink responsibly in a semiprofessional setting? By taking away this facet of our
education—one of the only facets that teaches us to drink
responsibly—CADE's sanctions have actually harmed the
health and safety of the law school community. If we're not
given a safe place to learn that at school, our mistakes may
not come in a sheltered environment—they may come at a
firm's first happy hour, where there is no room for error.
We're already a r egulated student population, under the most
important regulator: ourselves.
I hope these differences make the argument moot: that
there shouldn't be "special treatment" for the law school,
because a policy along the lines I advocate would not be
special—it would be rational and normal. And we could
even write it ourselves: Ask any upper-level legislation law or
statutory reform classroom and I'm sure you would have no
shortage of volunteers. Maybe then, we would have a policy
that actually serves the health and safety of our community
There is currendy an effort underway to do just that, and I
applaud it. I know self-representation hardly seems to be the
policy of the day at GW, but it might work here. In closing:
I'm sorry GW, I thought this was America. [Ml
[1] http://abovethelaw.com/2014/01/law-school-enacts-scaryand-stupid-alcohol-prohibitions/

THE END OF THE ROAD
by Dan Tarvin

I think I can speak for all 3Ls and soon-to-be GW Law
graduates when I describe our law school years as thus: One
hell of a r ide."
For many of us, the last three years have been perhaps
the most stressful and most challenging times of our lives.
We've had to survive in a rigorous academic environment
while confronting a porous legal job market and a weak
economic environment. We've all had to deal with struggles
that have historically vexed law school students: very late
nights, difficulty in keeping touch with family and friends,
and the financial reality of being a student.
In many ways, the trials and tribulations of the last three
years will be forever burned in our minds. We will always
remember our battles with brief-writing and cite-checking,
the collective stress of finals, and the toll that law school
took on our emotional and physical well-being. Very few
moments summed this up more for me than the sight of
seeing a group of girls running out of our closed-book (!)
Civil Procedure Final crying because of what was probably
the most difficult exam in our law school career.
Other moments might not have seemed important at
the time, but we can now look back upon them in a fonder
or more-humorous light. It didn't take long for the adage
"law school is like high school to take root, as tales of lnterand intra-section drama still come up in conversation years
later. (My twin sister didn't believe me on this point until she
came for a visit and realized that we actually had lockers, just
like in high school!). Or how about the daily entertainment of
scanning around lecture halls to see how people entertained
themselves during class? (I would take a guess that the
percentage of girls in my classes who were shopping for
shoes at every given time to be at least 40%).
And while nobody enjoyed staying up until midnight
studying or working on papers, we all can look back now
at some of the "war stories"—late-night battles with LRW
and Civ Pro, intermingled with plenty of runs to Starbucks,
Johnny Rocket's, and ABP—and at least be grateful of the
camaraderie and companionship built through all of the
academic struggles. (If I can't sell you on that point, at least
we can all feel fortunate that those struggles have all but
concluded, right?)
All in all, I'll look back at my law school years relatively
fondly. I can say that I've had the pleasure to spend three
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years studying law in the nation's capital. I met wonderful
people and lifelong friends, and I have enjoyed some great
moments that I will never forget. And I've learned a lot—
not only about the law, but also about the world in general.
I believe President Ronald Reagan said it perfectly
during his Farewell Address to the nation, when he summed
up his eight years in office: "All in all, not bad. Not bad at
all." Looking back at our three years at GVC( I think Reagan's
description fits our experiences as well. INBI

OUR MODERN MOCKINGBIRDS
by Jerry Stenquist

In celebration of the last leg of law school, and my newly
born son (whose middle name is Atticus), I cracked open
Harper Lee's To Kill a Mockingbird. While most people see the
book as a legal or civil rights novel, the novel is not only about
the oppression of African Americans. Without dispensing
of the plot, I'll suffice it to say that this surprisingly raw novel
showcases what it is like to grow up in a gritty imperfect
reality. The novel is honest—it depicts characters that deal
well or badly with their conception of the world.
It is through this lens that I've gained a new appreciation
for Atticus Finch. Even though Finch is clearly more aware
of some very sad prejudices than those around him, he never
seems to boast or look down on others that clearly do not
comprehend the world has clearly as he does—even when
the stakes are sky high. Finch seems to put others in the best
light, even if they might not deserve it. Some criticize Finch
for that, arguing the lawyers should take a more rigorous
stance against blatant injustice,' but I think Finch's attitude is
the proper approach to living in a civil society.
This has been even clearer to me as I have now (almost)
gone through law school. One way that law school has
benefited me, has been by providing me with a diverse group
of friends and colleagues; I have been experiencing law
school as a (relatively) socially-conservative religious minority
amidst a student body that is mosdy comprised of intelligent
politically-liberal young adults. Consequentially, class debates
of all shapes and sizes have coincided with the ever-divisive
2011-2014 Supreme Court dockets, which, at times, have
been as heated as the arguments between lawmakers on the
hill two miles away from campus.
While I have largely enjoyed the interactions, I am
troubled by the way we have (sometimes and not too often)
conceptualized, or rather demonized, individuals that don't
agree with us. On one hand, such animosity seems justified
because the issues play so close to home. On the other,
animosity can corrode our society and respective souls as it
most definitely breeds more contention. There isn't just one
demographic at law school that is guilty of this—we all could
improve our civility skills.
Perhaps as lawyers, or at least neighbors, we should
give others the benefit of the doubt.
For example,
conservatives need to consider that liberally-minded activists
aren't intending to take away another's traditional values or
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each other—this behavior doesn't belong
in law school, the legal profession, or our
personal interactions.
I think the best example of how
misguided characterizations have entered
into the law is in United States v. Windsor,;3
where the majority characterizes the
drafters of DOMA as "seek[ing] to injure,"
"desir[ing] to harm," and having animus
towards homosexuals.4 Meanwhile, in the
preceding paragraph the majority ironically
argues that the purpose of the statute was
to protect a traditional, Judeo-Christian,
conceptualization of marriage.3 What the
majority, sadly, does not attempt to explore
is the possibility that someone may seek
to retain a conceptualization of marriage
that conforms with their personal beliefs
and simultaneously not want to harm,
injure, or have any other animus towards
another person. Upon further exploration,
the court majority would have probably
found that it is a mixed bag, and the social
dynamics are infinitely more complex than
a simply broad characterization of millions
of people.
But what if the majority in Windsor
religious freedom. Likewise, liberals can also recognize that
those that seek to preserve certain familial roles, not pay for
another's contraception, or vote against legalizing same-sex
marriage aren't hot-headed bigots. In fact, both of those
characterizations might be far from the truth.
The most recent example can be in seen Arizona, when
the state attempted to pass its religious freedom bill that
would have had the potential to allow individuals to deny
private business to homosexuals." It did not take long lor
people, even us abnormally-logical J.D. candidates, to start
characterizing those with opposite opinions on the subject
with bad-faith motives. Meanwhile, both sides of the issue
had their reasonable concerns. Liberals were right that this
type of law could have opened up the door to activities and
attitudes analogous to the Jim Crow era. Conservatives,
however, also had reason to be worried because, as recent
cases illustrate, they don't want the law to require individuals
to violate their conscience by participating in other citizens'
life decisions that are largely disagreeable with their faith.
One can argue whether side is right or wrong, whether
the law accomplished what it set out to do, or whether the
intentions were right in the first place. But those possibilities,
in the least, don't justify insulting mischaracterizations of
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is correct in their characterization of the proponents of
DOMA? What happens when some people are flat out wrong
about a serious societal debate? We can still follow in the
footsteps of Atticus Finch. We can care for others anyway.
We can create peace, even if others might not deserve it. We
can be practical, methodical, and careful, even when issues
and causes are urgent. We can fight vigorously but keep it
professional and courteous. In the least, we can attempt to
put others in the best light, even if doing so does not bolster
our own arguments. This is the onus of the ethical lawyer
and activist: being fair, true, wise, and loving. |NB]
[1] http://www.nytimes.com/1992/02/28/movies/bar-attacklawyer-kill-mockingbird-iconoclast-takes-aim-hero.html
[2] To be fair, future lawyers, the bill would have allowed defen
dants in civil disputes to invoke a religious belief exemption,
or defense, when the law creating civil liability would cause
the defendant to act against her religious belief, unless the
law survives strict scrutiny. In other words, the bill would
have made it so individuals, not only the state, could not
prohibit the free exercise of religion.
[3] United States v. Windsor, 133 S. Ct. 2675 (2013).
[4] See i d.
[5] See id.
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# SOS: WHERE IS THE NEWS?

Anti-governmentprotests in Kiev by Sasba Maksymenko "
http://www. flickr. com/photos/112078056@N07/13087651675
Flickr | Attribution-NonCommercial License
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by Robert Ho/up

By now, most of us have probably heard of "something"
happening in countries such as Ukraine and Venezuela.
Though we see these countries' names in passing, the majority
of us are not fully aware of what that something entails. Sadly,
the events unfolding in these two countries consist of major
human rights violations, clashes between the governments
and its people, and senseless killings of ordinary people
fighting for their constitutional rights.
As early as November 2013 in Ukraine and early February
2014 in Venezuela, there have been massive violent protests
erupting. Ukrainian citizens have been gathering in the heart
of the capital, Kiev, to express their discontent towards
then-President Viktor Yanukovych after he refused to sign
a trade agreement with the European Union. On February
18, after a supposed truce was reached between government
and opposition leaders, at least 100 people died and 500 were
injured due to protests in streets throughout the country.
In a similar series of events, Venezuelan university
students gathered to voice their disapproval against their
government after years of rampant crime and substandard
conditions in the country. Lamentably, President Nicolas
Maduro has taken violent action in response to these
demonstrations, and has blocked prominent media outlets
from portraving the events taking place in \ enezuela.
Ukraine and Venezuela are currently fighting for basic
democratic principles, ones we should defend and never take
for granted. First, a fight for thefreedom of a ssembly. In Ukraine,
the government went as far as passing an anti-protest bill in
January 2(114, thus criminalizing these protestors in an effort
to weaken the opposition. Of course, most people living
in the United States have never experienced an immediate
threat to such a right. Second, a fight against media oppression.
The Venezuelan government has attempted to exclude major
world news networks. On February 21, the \ enezuelan
government revoked press credentials for seven CNN
journalists, stating that it would later retract its decision only
if "[CNN] did not "rectify" its coverage of anti-government
protests."
Why aren't we listening?
1'here are two main possibilities as to why many students
are not as attentive to these international issues. First, the
crises abroad seem as though that they do not direcdy affect
us. With die magnitude of information we consume on a
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daily basis, it is natural that we tend to absorb the information
we believe to be most applicable to our immediate lives.
In addition, protests and the underlying ideas about these
condicts are not as "attractive" on television in comparison
to other topics. This same argument could also be made for
the lack of interest in domestic news as well. If people are
not invested in current news within the United States, then
why would they bother inquiring into the current events of
Ukraine or Venezuela?
Why is it important for law students to listen?
The importance of these matters is not limited to
international law enthusiasts; it is the responsibility for each
of us to remain informed on important, worldly issues. It
is our duty to be aware of what is going on around us, here
and now. A common explanation for the minimal regard
that we have towards international news is that various media
outlets are covering foreign affairs less often than they used
to. Yet, if this is truly the case, it is worth analyzmg whether
this shift is a r esult of news organizations responding to the
public's agenda of paying less attention to these types of
global issues.
Given that Millennials are the most frequent users of
social media, we should take better advantage of our access
and mastery of that technology to stay informed. Outside
of academic usage, most of us are interested in social media
resources for, believe it or not, social reasons. Rather, let us
use these privileges of access to internet and post-graduate
education for a greater cause: to become more knowledgeable
on global issues.
As future attorneys, it is our duty to search for the truth.
It is our duty to promote justice, everywhere. We are part of
an exceptional group of individuals who are in a position to
change the world and have an immense amount of influence
on others. The conflicts in Ukraine and in Venezuela test
whether the basic principles on which their countries were
founded are still valid today. We can look to them for
encouragement in defending democratic ideals, and as a
metric to assess our own situation as a democratic nation.
It is essential that we recognize governmental actions
that have the slightest hint of infringement upon our
constitutional-guaranteed rights. In the United States, we
should be informed of these foreign occurrences, and be
vigilant of our own rights before it is too late. INBI
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THE MYSTERIOUS
NON-EXISTENT ARTICLE 314 OF
THE MEXICAN CONSTITUTION
by Ary Sergio Dib Dias Filho

Jose Carlos Barbosa Moreira, one of the best civil
procedural masters in Brazil recently explained the strange
phenomenon of legal interpretation that occurs when new
law is interpreted/created by relying on previously-revoked
law—a phenomenon he calls "retroactive interpretation."
More than a legal (nonstandard this is a sociological fact: we
do not like to change. Change is dangerous; and this is an
universal truth.
The United States began developing its federal system
during a period when most in the country accepted the idea
of federal common law, but the precedent in Erie Railroad
Co. v. T ompkins, 304 U.S. 64 (1938) change all that. After Erie,
"[tjhere is no federal general common law."1

The reality today, is that all the U.S. federal law must be
statutory, with very few and narrow exceptions.
So, how do we explain the way Americans interpret and
contend with a civil law system like Brazil's? Yes, Civil Law
system. I know all my full-time J.D. friends are asking, "What
is a Civil Law system anyway?" Well, a civil law system is
one that is codified law, with a very narrow window for
judicial "creation." But, creation should not be confused
with interpretation. The court's interpretation of the law can
explain what "blue" means when a law references "blue," but
what is clear, is that civil law countries do not allow courts to
say that "blue" is not blue, but rather "green"—something
that happens all too often in American courts.
One such example of this occurring (i.e., the law is the
law, but why waste time looking into it) recendy happened.
"For nearly 35 years, federal immigration authorities have
been applying a U.S. law that cites the Mexican Constitution
when determining whether to deport individuals who assert
American citizenship."2 But recendy, the Fifth Circuit Court
of Appeals in Iracheta v. Hold er, 730 F.3d 419 (5th Cir. 2013),
"discovered" that the Department of Homeland Security
(DHS) was applying a nonexistence rule. Consider this
excerpt from the case:
DHS has relied on the proposition that Article 314
of the Constitution of Mexico provides that children
born out of wedlock may be legitimated solely by
the subsequent marriage of their parents, [(citations
omitted)]. At oral argument, however, the government
conceded that Article 314 of the Constitution of
Mexico does not exist and never did.
Id. at 423-24.
How did a U.S. federal agency "make" this mistake
nearly 35 years ago, and only now discover they relied on a
law that never existed? It seems elementary to have known
that Article 314 never existed, because Mexico's Constitution
has never had more than 136 articles. How can an agency
as intelligent as DHS make such a massive mistake? I do
not claim to have the answer, but it is reasonable to believe
that the mistake is intrinsically connected with the fact that
American lawyers interpret civil law statutes by using a
common law approach.
Perhaps this 35-year mishap will teach my colleagues that
understanding international civil law systems is finally worth
spending some time on—we can always wish, right? INB1
[1] For a very interesting study against this theory, see "A Th eory
of Federal Common Law" by Jay Tidmarsh & Brian J.
Murray at https://www.law.northwestern.edu/lawreview/
vlOO/n2/585/LRl 00n2Tidmarsh-Murray.pdf
[2] http://www.abajournal.com/news/article/5th_circuit_feds_
applied_law_that_didnt_exist_when_deporting_us_citizen_and
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AEREO: SCOTUS TO
DETERMINE THE FATE OF
DIME-SIZED ANTENNAS
bj Lauren D. Shinn

Aereo is a service that retransmits live television
broadcasts over the Internet, allowing its customers to view
and record TV broadcasts on tablets, smart phones, and TVconnected devices. Unlike tradiuonal cable companies, Aereo
offers these services without obtaining licenses or otherwise
paying the networks for the programming. Now, the TV
networks are outraged about the implications of allowing
Aereo and similar services to continue their operations.
The TV industry claims that Aereo's operations violate
The Copyright Act of 1976, because Aereo does not pay
broadcasters for the right to use their signals to transmit ...
a performance ... of the work ... to the public, by means of
any device or process, whether the members of the public
capable of receiving the performance ... receive it in the
same place or in separate places and at the same time or at
different times.'"
Until the District Court of Utah granted a preliminary
injunction against Aereo, shutting down its operations
in Utah, Colorado, Kansas, New Mexico, Wyoming, and
Oklahoma, the service had won legal batdes against CBS,
ABC, NBC, and a local TV
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over the Internet.
In order for a transmission to fall within the statutory
definition, the transmission must be (a) of "a performance"
and (b) "to the public." The first inquiry, therefore, is
to determine whether there has been a "performance.
The Transmit Clause is limited to transmissions of
"performances," and does not include other transmissions,
such as the transmission of a copy of a work, in the category
of public performances.
The Copyright Act defines
performance in the context of an audiovisual work as the
"showjing] [of] its images in any sequence" or "[making] the
sounds accompanying [the audiovisual work] audible."2
Aereo relies on the Second Circuit's decision in Cartoon
Network, LP, LLLP v. CSC Holdings, Inc., 53 6 F.3d 121 (2d
Cir. 2008) ^ Cablevision"), which held that Cablevision's DVR
system does not implicate the copyright owners' public
performance right despite enabling users to record cable
broadcasts on a remote recorder and later transmitting that
recording for the user to watch. According to that court, a
transmission of a performance to the public is one "created
by the act of transmission."
The TV networks argue that the Cablevision court
"confused 'performance' and 'transmission,'"3 and that
a "transmission does not itself 'perform' (as in 'play' or
'render5) the work."4 The networks believe that the court
erroneously treated "performance" and "transmission" as
interchangeable, and should
not have focused on whether
a transmission, rather than a
performance, is transmitted to

"Aereo ... allow[s] its customers
to view and record TV broadcasts
on tablets, smart phones, and
TV-connected devices... without
obtaining licenses or otherwise
paying the networks for the
programming."

station in Boston.
U.S. District Judge Dale
Kimball of Utah saw no
distinction between public
and private transmissions, and
therefore believes that Aereo s
retransmissions
constitute
a "public performance" in
violation of The Copyright Act.
In contrast, a divided Second
Circuit had held previously
that Aereo's recordings and
transmissions do not constitute "public performances." The
majority's rationale was that Aereo transmits content from
each of its many "dime-sized" antennas to only a single
corresponding device at a time. The transmissions therefore
result in a performance viewable by only one user, and not
to the public.

The broadcasters appealed this Second Circuit decision
to the U.S. Supreme Court, and oral arguments are scheduled
for April 22. The issue to be addressed is whether a company
"publicly performs" a copyrighted television program when
it retransmits a broadcast of that program to paid subscribers

the public.
The
second
task
is
to determine whether the
transmission was made "to the
public." The fact that only one
person receives a transmission
of a performance does not mean
that no one else was capable
of receiving that performance.

In Cablevision, the DVR recordings could only be transmitted
to a subscriber who created his own recording. Videoon-demand services, on the other hand, are understood
to transmit performances "to the public" even though a
performance is transmitted only to a c ustomer who requests
it, because any customer could have ordered and received a
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JUST GET A JOB!
A REPORT ON GW LAW'S
CAREER CENTER
by A.J. Sutton

The Law Revue video "Just Get a Job" seems to sum
up students' sentiments towards the Career Center. But are
these feelings justified? What has the Career Center actually
accomplished this past year? As the outgoing SBA President,
a member of the SBA's Career Services Committee, and a
student who has utilized the services of the Career Center,
I'd like to share with you what I have learned.
transmission.
The networks claim that Aereo is engaged in public
performances, because the Transmit Clause applies
"whether the members of the public capable of receiving
the performance ... receive it in the same place or in separate
places and at the same time or at different times."5 They
urge the Court to interpret this language to mean that
separate transmissions of the same program should be
"aggregated and viewed collectively as constituting a public
performance."6
Aereo, on the other hand, likens its service to
the Cablevision tra nsmissions, where each antenna is capable
of transmitting a performance to one device at any time.
It argues that with transmissions that do not otherwise
constitute transmissions of a performance "to the public"
do not become public performances solely by virtue of their
aggregation.
Based on the foregoing information, I suspect that
Aereo has the better argument. With Justice Alito's recusal,
however, the decision could end in a 4-4 split. [NB]
[1] 17 U.S.C. § 101.
[2] 17 U.S.C. § 101.
[3] Reply Brief for Plaintiffs-Counter-Defendants-Appellants,
WNET v. Aereo, Inc., No. 12-2786-cv (C.A.2), 2012 WL
5462779,13n.5.
[4] .SVf Jane C. Ginsburg, Recent Developments in US Copyright
Eaw—Part II, Caselaw: Exclusive Rights on th e Ebb? 16 (Colum
bia Law Sch. Pub. Law & Legal Theory Working Paper Grp.,
Paper No. 08-192, 2008), available at http://papers.ssrn.com/
sol3/papers.cfm?abstract_id= 1305270.
[5] 17U.S.C. § 106.
[6] Brief for Respondent, American Broadcasting Companies,
Inc. v. Aereo, Inc., No. 13-461 (U.S.), 2013 WL 6513765, at 9.
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Between the challenging legal market, high cost of
attending law school, and the difficulty of counseling close to
2,000 students looking for jobs, our Career Center is an easy
target for criticism and disdain. As a 3L, I know what the
Career Center was like before Associate Dean Abe Pollack
was put in charge, and I can tell you that the Career Center
is leaps and bounds ahead of what it was when I first started
law school.
I first want to dispel a common myth: the Career Center
only helps lLs and those students in the top 10% of the
class. The Career Center has a range of programs to help all
of GW's students.
GW's on campus interview program (OCI) is one
of the largest in the country, with hundreds of employers
participating.
The Career Center dedicates significant
resources to recruit employers to interview at OCI, and over
the past several years, has seen significant increases in the
number of employers. New York is just one example where
GW's Interviewing program has seen a 66% increase in the
number of employers over the last two years.
Dean Pollack and the Career Center recognize that OCI
is far from the only way law students can find jobs. In fact,
approximately two-thirds of the graduating class secures
employment outside of this process. Accordingly, the Career
Center has adjusted their resources.
The Career Center hosted 56 events this past year (not
including off-campus networking events, Inns of Court
events, workshops, and OCI). The majority of these were
aimed at all students, with a focus on networking skills and
opportunities with employers. Of these events, over a third
were directed towards public sector positions, and there
were a number of other events directed towards specific
practice areas, non-law alternative career paths, and I.T.M
APRIL 2014
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student opportunities. One of the Career Centers strengths
is bringing a diverse range of employers to campus. This
past year, the Career Center partnered with a number of
businesses to recruit our students, including Chrysler, PwC,
HP, Deloitte, and Qualcomm, to name a few.
The Career Center had a record number of employers
attend the Public Sector Recruitment Program (PSRP) and
IP Law Fair. There were 100 employers interviewing at
PSRP, with 60 additional Table Talk employers, as well as
121 employers for the resume collect. A few weeks after
PSRP, the Career Center hosted the Government and
Public Interest Internship Fair, and brought 47 employers to
campus. It is not surprising that the National Law Journal
ranked GW Law as number one among the top twenty
schools in percentage of students placed in public service
jobs, and second nationwide.
Another important initiative Dean Pollack and the
Career Center have taken on is the creation of public
service fellowships. For example, the Career Center recently
partnered with Gideon's Promise. Graduating law students
were invited to apply for the fellowship, which provides
one year of training, followed by a permanent position
with a public defender office. The Career Center has also
partnered with five DC council offices and the DC Office
of the Attorney General to create one-year fellowships for
graduates.
The Career Center this year also found and posted over
4,000 jobs on Symplicity, as well as hosted numerous events
this year, including cover letter, resume, interview, and job
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resource workshops, and a 3L Boot-Camp program. Starting
next year, the Career Center will offer an "Employers in
Residence" program, where an employer will be brought to
campus every week to meet students. The Career Center,
in conjunction with Susan Fine, Professor Peterson, and
the Inns of Court Program, has also provided significant
additional training and resources to students related to the
job search.
Not to mention, the Career Center has been extremely
receptive to student feedback.
The SBA has a Career
Services Committee, chaired this past year by 3L Ian Kaplan,
which meets regularly with the Career Center. I found that
the objectives of the Career Center and the SBA are often
aligned, and the Career Center often times works closely
with numerous student organizations. For example, after
consultation with the Evening Law Student Association,
the Career Center provided additional programming aimed
at evening students. The Career Center will also implement
additional office hours to accommodate upperclassmen
evening students' schedules.
The Career Center also
collaborates with Lambda Law to bring over forty employers
to the Lavender Law Fair, one of the largest diversity
programs in the country.
The Career Center just submitted GW Law's Class of
2013 employment data to the ABA, and I am happy to report
the good news: Our full time JD-required/JD-advantaged
employment rate was 91.0% this year, compared to 88.0%
last for the previous class. Additionally, there were 37
less graduates in the Pathways to Practice program (P2P)
www.thenotabene.org
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compared to the previous year. Finally, GW Law's 2012 class
ranked in the top 10 for number of graduates placed into big
law firms; for the class of 2013, the number of graduates
GW Law placed into big law firms increased, meaning we
will likely maintain our position in the top 10. The class of
2012 had 157 students employed in big law jobs, and 257
students total employed by private law firms (including small
and medium firms).
The class of 2013 had 169 students
employed in big law jobs, with 278 students employed by
private law firms, another notable increase from the previous
year. While we do not have data from other schools, and are
unsure whether they received the same gains we have, what
we are sure of is that the class of 2013 fared better in the job
market than the class of 2012, and our class this year may see
a similar improvement again this year.
There is still room for more improvement by the
Career Center. The Career Center is taking steps to
improve in other areas, such as the quality of the advising
by its counselors. There are only nine JD/LLM Counselors
dedicated to advising nearly 2,000 students. Additionally, there
are increasing burdens on the Career Center from external
sources, such as tracking graduated student employment
data to ensure compliance with ABA standards. While the
Career Center has several staff members who are dedicated
to finding jobs and reaching out to employers, it would
certainly help to dedicate more staff to assist with that effort.
Unfortunately, the law school is facing a budget crisis, and
whether more money will be budgeted for more dedicated
career service counselors is an issue that should be brought
up to the new dean.
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CAREER
OUTCOMES

Last year, GW Law's new graduates sat for the bar in
27 states. Bar passage rates provided below are for firsttime takers of the three bar exams most frequently taken
by G WLaw graduates.

GW Law has consistently been one of the top law
schools in placing graduates with large law firms
and public sector employers. This chart indicates
the employment outcomes for 2012 graduates—
95 percent of whom are employed.

21%
GOVERNMENT

45%

Note: "Area of Employment" data for 2013
graduates is not shown on this chart.

LAW FIRMS

90.5%
IStatewide
average: 77%)

90.3%

| 2012:

90%

(Statewide
average: 79%)

P 257 students in firms
• 157 in "Big Law"
BlOO in Sm./Med. firms

(Statewide
average: 81%)

I

2 0 1 3:

I 278 students in firms
J 169 in "Big Law"
1 109 in Sm./Med. firms

12%
PUBLIC
INTERE ST

8%

In summary, the Career Center has worked hard and
enjoyed some success this year in providing employment
and professional development opportunities for students.
Personally, in my non-SBA capacity, I found the Career
Center to be extremely helpful as a value-added resource. For
example, I knew that I needed to work on my interviewing
skills, so I had mock interviews and visited the Career Center
regularly for advice and support throughout my job search.
I think the great advice I received on my cover letters and
resumes helped me obtain both my 1L Judicial Internship
and my job for after graduation.
Having worked with the Career Center over the past year,
seen a variety of events, and having witnessed the dedication,
and enthusiasm of the staff, I believe that our Career Center
is on the right track—the improved 2013 results speak for
themselves. If you disagree, or if you have ideas to contribute,
then you should consider joining the SBA's Career Services
Committee. Speak to your SBA representative or new SBA
President Helen Clemens for more details!

BAR PASSAG E
RATES 2012

J U DI C I A L
CLERKS HIP

3%
(124 out of
137)

(122 out of
135)

ACADEMIC/
O TH E R

(98 out of
109)

7%
BUSINESS

4%
U N E M P LO Y E D

*Infographic, charts, and images courtesy of the GW Law Communications Department

2012 GW Law School's full-time JD-required/JD-advan ^aged employment rate - 88.0%

THE

GOOD NEWS FOR 2013
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• 2013 GW Law School's full-time JD-required/JD-advantaged employment rate =C 91.0%^
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VJiU Write: For CbocoUte

Judge Posner buys a used car.

by Debbie Ridpath Ohi
WHAT ARE Y OU TALKING
ABOUT? Commas matter!
what about the classic
"let's eat. Grandma"'

I ca n't believe this. Some
people are saying we should
abolish the comma.
I agree. It's redundant.

Language changes over time.
People text and tweet without
commas all th e time now.

SO? Some people text and
tweet without their pants
on. Does that mean we
need to abolish pants?!?

© 2011 CourtoonsA David E. Mills

KEEP Y OUR P ANTS ON
AND SAVE THE COMMA!
I'M STARTING A P ETITION!

The bar exam after the bar exam.
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WillWriteForChOCOlate.com

Twitter: ©nkyelbows

Inkygirl comics for writers by Debbie Ridpath Ohi
http://inkygirl.eom/wwfc/2014/2/l 1 /comma-shock.html
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